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 1.  TIME:  9:00   CASE#: MSC15-01976 
CASE NAME: JOHNSON  VS.  CITY OF RICHMOND 
HEARING ON MOTION FOR ATTORNEY FEES & COSTS 
FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
             Defendant City of Richmond’s Motion for Attorney’s Fees and Costs Pursuant to CCP 

§ 1038 is denied. 

 “To avoid paying defense costs under section 1038, plaintiff must show he or she filed 

and pursued the action with "reasonable cause and in the good faith belief that there was a 

justifiable controversy under the facts and law which warranted the filing of the complaint, …" 

(§ 1038, subd. (a), italics added.)  The moving defendant must negate either good faith or 

reasonable cause in order to prevail.  (Hall v. Regents of University of California (1996) 43 

Cal.App.4th 1580, 1585-1586.)      

 “Good faith, or its absence, involves a factual inquiry into the plaintiff's subjective state of 

mind [citations]: Did he or she believe the action was valid? What was his or her intent or 

purpose in pursuing it?  

 Here, Plaintiff tripped and fell on property owned and controlled by Defendant. Plaintiff 

suffered injuries as a result of the fall. Plaintiff’s previous counsel was mistaken as to location 

and failed to make the correction, but whether the fall was caused by the gutter or sidewalk, 

it was property controlled by Defendant.  Nothing has come out in the motion for summary 

judgment out to indicate Plaintiff pursued this claim, without a belief her action was valid against 

the City.     

  “Reasonable cause is to be determined objectively, as a matter of law, on the basis of 

the facts known to the plaintiff when he or she filed or maintained the action.” (Hall v. Regents of 

University of California (1996) 43 Cal.App.4th 1580, 1586.  The issue is whether a reasonable 

attorney, with the given information at the time Plaintiff filed this action, would have thought the 

claim tenable.  Plaintiff tripped on a raised gutter of 2.5 inches on a street owned and/or 

controlled by Defendant.  Without information on the City’s inspection system, a reasonable 

attorney may find Plaintiff had a tenable claim. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-01976 
CASE NAME: JOHNSON  VS.  CITY OF RICHMOND 
HEARING ON MOTION FOR LEAVE TO AMEND THE OPERATIVE COMPLAINT 
FILED BY PAMELA JOHNSON 
* TENTATIVE RULING: * 
 
             Plaintiff Pamela Johnson’s unopposed Motion for Leave to Amend the Operative 

Complaint pursuant to CCP § 473 and 576 is granted.  While the complaint is deemed file as of 
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the date of this hearing, Plaintiff shall file a copy of the Second Amended Complaint on or before 

August 13, 2017. 

 Motions for leave to amend the pleadings are directed to the sound discretion of the 

judge. A court, at any time before or after commencement of trial, may allow an amendment to a 

pleading in furtherance of justice. (Code Civ. Proc., § 576.) The policy favoring amendment is so 

strong that denial of leave to amend can rarely be justified.  “If the motion to amend is timely 

made and the granting of the motion will not prejudice the opposing party, it is error to refuse 

permission to amend and where the refusal also results in a party being deprived of the right to 

assert a meritorious cause of action or a meritorious defense, it is not only error but an abuse of 

discretion.” Morgan v. Superior Court of Los Angeles County (1959) 172 Cal.App.2d 527, 530.)   

 Generally, “the trial court has wide discretion in determining whether to allow the 

amendment, but the appropriate exercise of that discretion requires the trial court to consider a 

number of factors: ‘including the conduct of the moving party and the belated presentation of the 

amendment. [Citation.] …”  (Emerald Bay Community Assn. v. Golden Eagle Ins. Corp. (2005) 

130 Cal.App.4th 1078, 1097.)  Here, Defendant argues the court should deny the motion as 

Plaintiff’s excuse for lack of diligence is not credible. Defendant asserts the delay in 

presentment of the amendment is based on strategy, rather than her counsel’s inability to 

address the motion due to her workload. Plaintiff’s counsel, Ms. Li, has filed a sworn declaration 

attesting the workload constraints.   

 Additionally, while Plaintiff had knowledge of the facts she seeks to allege in the 

proposed Second Amended Complaint a year ago, Defendant was also made aware of these 

facts around that time. “If the delay in seeking the amendment has not misled or prejudiced the 

other side, the liberal policy of allowing amendments prevails. Indeed, it is an abuse of 

discretion to deny leave in such a case ... even if sought as late as the time of trial!” Weil & 

Brown, Civil Pro. Before Trial §6:659. (See also Higgins v. Del Faro (1981) 123 CA3d 558, 

564-565.)    

 Here, Defendant has not been prejudiced or misled by the delay.  Defendant maintains it 

prejudiced because it has already spent time and resources preparing a motion for summary 

judgment.  From the arguments raised in Defendant’s MSJ, it is apparent the MSJ was prepared 

after Plaintiff revealed the true location of her fall.  Defendant’s motion focuses on the raised 

gutter, rather than the sidewalk.  Defendant has not demonstrated any prejudice from allowing 

this amendment.  The liberal policy of allowing amendments prevails and the court exercises its 

discretion to grant this motion.   

  However, CCP §473(a)(1) authorizes the court to grant leave “… on such terms as may 

be proper.”   “[T]he court's discretion to impose conditions on leave to amend the complaint 

extends only to those conditions which are just, i.e., intended to compensate the defendants for 

any inconvenience belated amendment may cause.”  Armenta ex rel. City of Burbank v. Mueller 

Co. (2006) 142 Cal.App.4th 636, 642.    
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 Here, leave to amend is granted under the condition that Plaintiff’s counsel produce her 

client for continued deposition limited to questions regarding the location of the fall, should 

Defendant make such a request. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01976 
CASE NAME: JOHNSON  VS.  CITY OF RICHMOND 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
Defendant City of Richmond’s Motion for summary judgment is granted.  Defendant has 

demonstrated there are no triable issues of as to the City’s defense to liability in this dangerous 

condition of public property cause of action. 

 

Background Facts 

 Plaintiff Pamela Johnson, a woman in her sixties, left work around 6:00 p.m. on 

January 2, 2015.  It was dark outside.  (UMF Nos. 12-14.)  Plaintiff worked in the Social Security 

Administration building near the intersection of Nevin Avenue and 13th Street in Richmond.  

Plaintiff exited her building and crossed Nevin Avenue at a location other than a marked 

crosswalk, in the central business district, when she tripped on a raised gutter edge.  (UMF 

No. 23.)  As a result of the fall, Plaintiff sustained a fractured wrist, injury to her knees, and a 

torn rotator cuff, which required surgery. 

 Plaintiff alleges the raised gutter edge was 2 to 2 ½ inches higher than the adjacent 

roadway. (UMF No. 24.)  The raised gutter was not so much a crack as it is raised up from the 

street.  (UMF No. 25.)    

 Plaintiff filed a Government Tort Claim on June 2, 2015.  (UMF 1.)  Plaintiff filed her legal 

complaint on November 6, 2015.   

 

Standard of Review 

   “The motion for summary judgment shall be granted if all the papers submitted show 

that there is no triable issue as to any material fact and that the moving party is entitled to a 

judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).  “[F]rom commencement to 

conclusion, the party moving for summary judgment bears the burden of persuasion that there is 

no triable issue of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar 

v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)    

  In reviewing the papers, the court should “construe the moving party's affidavits strictly, 

construe the opponent's affidavits liberally, and resolve doubts about the propriety of granting 
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the motion in favor of the party opposing it.”  Szadolci v. Hollywood Park Operating Co. (1993) 

14 Cal.App.4th 16, 19. 

 “A trial court must employ a ‘three-step process … in analyzing a summary judgment 

motion.’ (Citation.)  The trial court must first ‘identify the issues framed by the pleadings since it 

is these allegations to which the motion must respond.’ [Citation.]” Jameson v. Desta (2013) 215 

Cal.App.4th 1144, 1162-1163. 

Next, the trial court must consider whether the defendant has carried its “initial burden of 

production to make a prima facie showing of the nonexistence of any triable issue of material 

fact.” (Aguilar, supra, 25 Cal.4th at p. 850.) The defendant may make such a showing by 

demonstrating “that the plaintiff does not possess, and cannot reasonably obtain, needed 

evidence.” (Id. at p. 854.)  “A defendant bears the burden of persuasion that ‘one or more 

elements of’ the ‘cause of action’ in question ‘cannot be established,’ or that ‘there is a complete 

defense’ thereto. (Id., § 437c, subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 

826, 850.)   

 Finally, “If the defendant fails to meet this initial burden [of production], it is unnecessary 

to examine the plaintiff's opposing evidence; the motion must be denied.” (Zoran Corp. v. 

Chen (2010) 185 Cal.App.4th 799, 805. If the moving party meets his initial burden of production 

making a prima facie showing there are no triable issues of material fact, the burden then shifts 

to the opposing party to make a prima facie showing that a triable issue of material fact exists. 

(Aguilar v. Atlantic Richfield Co., supra, 25 Cal. 4th at p. 850.)  “A plaintiff, in meeting the shifted 

burden, ‘shall set forth the specific facts showing that a triable issue of material fact exists as to 

that cause of action.’ [Citation.]…    If plaintiff fails to make that showing, summary judgment 

‘shall be granted.’ (§ 437c, subd. (c).)” (Chaknova v. Wilbur-Ellis Co. (1999) 69 Cal.App.4th 962, 

974-975.)  

 

Dangerous Condition of Public Property (Gov. Code § 835) 

 Plaintiff alleges one cause of action against the City of Richmond—premises liability 

based on dangerous condition of public property. Under the Gov. Claims Act (Gov. Code §810 

et seq.) in the absence of some constitutional requirement, public entities are not liable except 

where authorized by statute.  (Harshbarger v. City of Colton (1988) 197 Cal.App.3d 1335, 1339.) 

Gov. Code §835 provides the sole statutory basis for a public entity’s liability for personal injury 

claim caused by a dangerous condition of property.   

 To state a claim under Government Code section 835 for dangerous condition of its 

property, the Plaintiff must plead and prove that: (1) the property was in a dangerous condition 

at the time of the injury, (2) that the injury was proximately caused by the dangerous condition, 

(3) that the dangerous condition created a reasonably foreseeable risk of the kind of injury which 

was incurred, and either: (4) (a) A negligent or wrongful act or omission of an employee of the 

public entity within the scope of  his employment created the dangerous condition; or (b) The 

public entity had actual or constructive notice of the dangerous condition … a sufficient time 
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prior to the injury to have  taken measures to protect against the dangerous condition.” Mixon v. 

Pacific Gas & Electric Co. (2012) 207 Cal.App.4th 124, 130-131.  (Numbers added.)   

 

City of Richmond’s Motion for Summary Adjudication 

   Defendant moves for summary judgment on several grounds:  1) Plaintiff cannot 

establish her injuries were proximately caused by a “dangerous condition of public property” 

as a matter of law because the raised gutter was a trivial defect (2) The undisputed evidence 

shows the City did not have actual or constructive notice of any dangerous condition of public 

property; (3)  Even if dangerous condition of public property, the City has a reasonable system 

for inspecting and repairing gutters hazard and the City has a complete defense under Gov. 

Code § 835.4; and (4) Plaintiff’s cause of action is not reflected in her Government Tort Claim. 

A. Dangerous Condition of Public Property 

   A “public agency is not an insurer and is not required to keep its property in such 

condition as to preclude the possibility of injury.”  (Hawk v. Newport Beach (1956) 46 Cal.2d 

213, 217 citing to Whiting v. City of National City, 9 Cal.2d 163, 166.) Under the Gov. Code, a 

"dangerous condition" means a condition of property “that creates a substantial (as 

distinguished from a minor, trivial or insignificant) risk of injury when such property or adjacent 

property is used with due care in a manner in which it is reasonably foreseeable that it will be 

used.”  (Cal. Gov Code § 830.)  “It is well established that a property owner is not liable for 

damages caused by a minor, trivial or insignificant defect in property.” (Caloroso v. Hathaway 

(2004) 122 Cal.App.4th 922, 927.)  

 “‘Whether property is in a dangerous condition often presents a question of fact, but 

summary judgment is appropriate if the trial or appellate court, viewing the evidence most 

favorably to the plaintiff, determines that no reasonable person would conclude the condition 

created a substantial risk of injury when such property is used with due care in a manner which 

is reasonably foreseeable that it would be used.’ [Citation.]” (Lane v. City of Sacramento (2010) 

183 Cal.App.4th 1337, 1344.)     

 Here, Defendant City of Richmond contends it is entitled to summary judgment because 

the undisputed facts show the small area of displaced gutter of 2 to 2 ½ inches was a trivial 

defect, presenting a trivial risk of harm to the generable public when used with due care in a 

foreseeable manner.  Thus, the condition which Plaintiff complains is not a “dangerous 

condition” within the meaning of the Government Code.    

 The trivial defect doctrine permits a court to determine whether a defect is trivial as a 

matter of law, rather than submitting the question to a jury.  It is not an affirmative defense. It is 

an aspect of a landowner's duty which a plaintiff must plead and prove. (Caloroso v. Hathaway 

(2004) 122 Cal.App.4th 922, 927.)  The plaintiff has the burden to establish that the condition is 

one which creates a hazard to persons who foreseeably would use the property with due care.  

(Sambrano v. City of San Diego (2001) 94 Cal.App.4th 225, 239.)   However, “Where 

reasonable minds can reach only one conclusion—that there was no substantial risk of injury—



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   08/07/17 

 
 

- 6 - 

the issue is a question of law, properly resolved by way of summary judgment.” (Caloroso, 

supra, 122 Cal.App.4th at p. 929.) 

 The legal analysis involves several steps. First, the court reviews evidence regarding the 

type and size of the defect. (Stathoulis v. City of Montebello (2008) 164 Cal.App.4th 559, 567.)    

Secondly, if that preliminary analysis reveals a trivial defect, the court considers evidence of any 

additional factors. (Stathoulis v. City of Montebello (2008) 164 Cal.App.4th 559, 567.)   “If these 

additional factors do not indicate the defect was sufficiently dangerous to a reasonably careful 

person, the court should deem the defect trivial as a matter of law and grant judgment for the 

landowner.” (Stathoulis v. City of Montebello (2008) 164 Cal.App.4th 559, 567.)  If the   

landowner is a public entity, the court must also determine whether the defect was conspicuous 

enough to place the entity on notice. (§ 835.)  

 Here, the facts are undisputed.  Plaintiff tripped on the edge of the gutter and fell. (UMF 

No. 22.) Plaintiff claims the gutter was 2 to 2 ½ inches higher than the adjacent roadway.  (UMF 

No. 24.)  The gutter is not so much a crack as it is raised up from the street.  (UMF No. 26.) The 

court in Stathoulis v. City of Montebello (2008) 164 Cal.App.4th 559 found that generally, cases 

involving sidewalk displacements or elevations up to 1 inch trivial as a matter of law, depending 

on surrounding circumstances, but as “the size of the depression begins to stretch beyond one 

inch the courts have been reluctant to find that the defect is not dangerous as a matter of law.”      

(Stathoulis v. City of Montebello (2008) 164 Cal.App.4th 559, 568, citing to Fielder v. City of 

Glendale (1977) 71 Cal.App.3d 719, 726.)   

 However, as Defendant notes, these cases dealt with sidewalks, designed for pedestrian 

use, not streets and gutters. Even if the court finds that the 2 ½ inch differential in the gutter 

height a trivial defect, the analysis does not stop here.  The question is not solely one of height 

or depth.  The court must consider any additional factors present which could have made the 

defect more dangerous than it would appear in the abstract due to its mere depth. (Fielder v. 

City of Glendale (1977) 71 Cal.App.3d 719, 731-732.)    

 Considering the additional factors here, Plaintiff was 60 years old at the time of the 

accident.  It is undisputed Plaintiff wore glasses and it was clear day, without rain.  (UMF 15.)  

It is undisputed that the sun had set and it was dark outside. There was a street light on the 

corner, but not in the area where she was crossing (UMF No. 14.)   Plaintiff claims that was her 

first time walking that route and with the streetlight at the corner, it was too dark to see the 

almost 2.5 inch raised gutter.  (Johnson Decl., ¶¶3-5.)  Gutters are not designed for pedestrian 

travel.  (UMF No. 28.)  

 The additional factors of darkness, lack of light on the area, and the Plaintiff’s 

unfamiliarity with the route, makes the defect more than it would appear due to the 2.5 inch 

differential.  Furthermore, the defect was conspicuous enough to put the City on notice if a 

reasonable inspection had been conducted.  Since, reasonable minds can differ on whether the 

defect given the circumstances constituted a trivial defect, a triable factual question exists as to 

whether the defect or conditions of the surface presented a danger to pedestrians exercising 

ordinary care. The court cannot determine the defect was trivial as a matter of law.   
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B. Notice of Dangerous Condition 

 However, Government Code §§ 835 and 835.2 provide that in order to be liable, a public 

entity must have actual or constructive notice of the alleged dangerous condition.  To establish 

"actual notice," there must be some evidence that the employees had knowledge of the 

particular dangerous condition in question. (State v. Superior Court of San Mateo County (1968) 

263 Cal.App.2d 396, 399.)  Constructive notice may be imputed if it can be shown “that an 

obvious danger existed for an adequate period of time before the accident to have permitted the 

state employees, in the exercise of due care, to discover and remedy the situation had they 

been operating under a reasonable plan of inspection.” (State v. Superior Court of San Mateo 

County (1968) 263 Cal.App.2d 396, 400.) 

 Here, the City did not have actual notice of the alleged dangerous condition of public 

property.  It is undisputed that prior to Plaintiff’s accident, the City had not received any reports 

of issues, problems or concerns about the gutter, trees, street or sidewalk on Nevin Avenue 

near 13th Street.  (UMF No. 30 and 31). The City has no record from the Social Security 

Administration, contacting the City about the condition of the sidewalk.  (UMF No. 33.)  Plaintiff 

admitted that she has worked at the building across the street for almost thirty years, and she 

did not complaint about the gutter to the City before the incident.  (UMF NO. 30.)   

 As to constructive notice, “A public entity had constructive notice of a dangerous 

condition within the meaning of subdivision (b) of Section 835 only if the plaintiff establishes that 

the condition had existed for such a period of time and was of such an obvious nature that the 

public entity, in the exercise of due care, should have discovered the condition and its 

dangerous character.”  (Gov. Code, § 835.2.)   

 Here, Plaintiff asserts the City had notice because the subject tree root started lifting the 

gutter approximately10 years before Plaintiff’s fall. (Plaintiff UMF No. 30.) In support, Plaintiff 

submitted the Declaration of Bill Pramuk, an arborist, who identified the tree and opined the tree 

was 15 to 20 years old and grows into a very large tree.  In his opinion, the subject gutter is 

being lifted by the tree roots of the subject tree.  (Pramuk Decl., 5e.) Although he makes this 

assertion, Mr. Pramuk does not state how long the gutter offset had been at 2 inches or how 

long the condition had existed in a state that was obviously “dangerous.”   

C. Immunity Pursuant to Gov. Code § 835.4 

 However, even if Plaintiff has raised a triable evidence issue of fact as to whether   

Defendant had constructive notice, Defendant has submitted facts establishing its immunity from 

liability.  Defendant submitted evidence that it maintained and operated an inspection system 

with due care and did not discover the condition.  (Decl. of Halaby, ¶¶5-11.)  Government Code 

§ 835.4(b) provides in:  

 A public entity is not liable under subdivision (b) of Section 835 for injury 
caused by a dangerous condition of its property if the public entity establishes 
that the action it took to protect against the risk of injury created by the condition 
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or its failure to take such action was reasonable. The reasonableness of the 
action or inaction of the public entity shall be determined by taking into 
consideration the time and opportunity it had to take action and by weighing the 
probability and gravity of potential injury to persons and property foreseeably 
exposed to the risk of injury against the practicability and cost of protecting 
against the risk of such injury. 
 

 Here, it is undisputed, the City of Richmond has over 280 miles of streets, over 400 

miles of sidewalk, approximately 450 miles of curb and gutter.  (UMF No. 35.)  There 

approximately 30,000 street trees in the City and some may have roots that cause sidewalks to 

rise up. (UMF No. 36.)  The City was able to employ only five full time staff in the Engineering 

Services Division.  (UMF No. 38.)  It undisputed that City has a complaint-driven repair and 

inspection system to address problems with its streets and trees. (UMF No. 41.)  When a report 

of an issue with a gutter or a street is received, it is put on a list and addressed when there are 

resources available.  (UMF No. 52.)  If the report involves something that may pose a risk to 

public safety, a City staff member is dispatched to the location to determine whether the issue 

should be addressed.  (UMF No. 53.)  The City has the constraints of limited resources.  

(UMF No. 66.)   

  Defendant met its initial burden of production establishing a prima showing that it 

has a complete defense to liability. The burden shifted to Plaintiff to submit evidence to raise 

a triable issue of fact on the Defendant’s immunity defense. Plaintiff failed to submit evidence 

contradicting the reasonableness of Defendant’s complaint driven inspection and repair system.  

Instead, Plaintiff relied on evidence in support of a different theory of liability.  Plaintiff asserts 

Defendant created the dangerous condition by planting the wrong tree in that space that affect 

the gutter.  Plaintiff did not assert this in the Government Tort Claim, nor in the First Amended 

Complaint or Second Amended Complaint.  In Plaintiff’s form complaints she failed to check the 

boxes indicating the condition was created by employees of the defendant public entity.  Plaintiff 

raises this issue in the Opposition. 

 “To create a triable issue of material fact, the opposition evidence must be directed to 

issues raised by the pleadings. (Zavala v. Arce, supra, 58 Cal. App. 4th at p. 926.) If the 

opposing party's evidence would show some factual assertion, legal theory, defense or claim not 

yet pleaded, that party should seek leave to amend the pleadings before the hearing on the 

summary judgment motion.” (Distefano v. Forester (2001) 85 Cal.App.4th 1249, 1264-1265.)    

 As Plaintiff failed to raise a triable issue of fact as to Defendant’s immunity, the motion 

for summary judgment is granted. 

 Defendant’s Request for Judicial Notice 

 In support of the Reply, pursuant to Evid. Code § 452(h), (b) and Evid. Code § 453, 

Defendant requests judicial notice of: 

1.  Map and Googlemap’s distance measurement 
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2. Richmond Municipal Ordinance, Chapter 12.36 

 Defendant’s unopposed request is granted. 

 

 Plaintiff’s Objections to Defendant’s Undisputed Material Facts 

 Plaintiff failed to raise objections to the evidence.   Plaintiff’s evidentiary objections do 

not comply with CRC Rule, 3.1354(b). 

Objection 4 is sustained.   

As to remaining objections, the court declines to rule, as they are immaterial to the disposition of 

the motion.  (CCP 437c(q).) 

 

Defendant’s Evidentiary Objections 
Objections to Bill Pramuk Declaration 
Objections 1-3—Overruled. 
 
Objections to Al Sidwell Declaration  
Objections 4-6—See CCP § 437c(q) 
 
Objections to Teresa Li Declaration 
Objections 7-8 Overruled. 
 
Objection to Pamela Johnson Declaration 
Objection 9—Overruled. 
 
Objection to Dean Ahlberg Declaration 
Objections 10-17 Sustained. Lacks foundation. Relevancy. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-01111 
CASE NAME: CANO  VS.  V. A. ANDERSON ENTERPRISES 
HEARING ON MOTION FOR APPROVAL OF PAGA SETTLEMENT (SECOND) 
FILED BY KAREN CANO 
* TENTATIVE RULING: * 
 

Plaintiff’s renewed motion to approve the settlement is granted.   

Plaintiff contends that the Court’s previous decision was erroneous because it failed to 

appreciate the distinction between statutory damages and penalties that belong to the plaintiff 

under the Labor Code and PAGA penalties that belong to the state LWDA (with a percentage 

retained by the plaintiff).  While the Court appreciated the legal distinction, the previous moving 

papers failed to clearly set forth the material point, which is to explain why the claim for PAGA 

penalties was substantially weaker than the other claims, and therefore subject to a much 
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greater degree of compromise.  In the renewed motion, plaintiff has clarified that (1) because of 

delay in filing the action to 364 days after her employment was terminated, only one day of 

actionable violations on the PAGA claims remained; and (2) discovery indicated that plaintiff 

was the only individual in the class of employees affected by the alleged violations concerning 

misclassification, unpaid overtime, missed meal and rest breaks and other causes of action 

under the Labor Code.  According to the complaint, plaintiff was employed by defendant 

for ten years before her termination on June 10, 2015, the last nine of which were as an 

office manager. 

Plaintiff has submitted evidence of settlements from other cases in which the PAGA 

penalties account for a similar or smaller percentage of the total settlement the given case.  

That is not the relevant issue and was not the basis for the Court’s prior ruling.  The issue is why 

the PAGA penalty claim was compromised to a much greater degree than the other claims.  

This needs to be explained by showing why the PAGA claim was substantially weaker than the 

other claims. 

Plaintiff explains that the action was filed 364 days after her employment was 

terminated, thus leaving only one day of liability for PAGA penalties.  Although not articulated by 

plaintiff, apparently this refers to the one-year statute of limitations for a statutory penalty 

provided in Code of Civil Procedure section 340.  In contrast, the other claims for damages, e.g., 

failure to pay wages or overtime, would fall within the three-year limitation for statutory liability 

other than a penalty (Code of Civil Procedure § 338(a)), or possibly other statutes of limitation 

with periods longer than one year.  (C.C.P. § 337 [written contract, four years], § 339 [oral 

agreement, two years].)  Since the alleged violations preceded plaintiff’s termination by several 

years, the potential damages under those claims covered more time, and thus were worth more.  

The complaint also included a wrongful termination claim, which was timely brought, and could 

have had continuing damages unaffected by the date on which the complaint was filed.  Thus, 

the potential liability for the other claims was substantially greater for the non-PAGA claims, 

even if they had similar merit. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-01897 
CASE NAME: JANET  BEZA  VS.  SETERUS INC. 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JANET BEZA 
* TENTATIVE RULING: * 
 
The motion is continued to August 28, 2017.  The Court has pending before it a motion for 

sanctions against plaintiff’s counsel filed by defendant Seterus, Inc., set for August 14, 2017, 

and an order to show cause re sanctions against plaintiff’s attorney Sara Shapero, who signed 

up for court call for the June 22, 2017, case management conference, but did not appear, set for 

August 16, 2017.  In order to assure that the Court maintains jurisdiction to decide those 
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motions appropriately on the merits, the motion to withdraw will be continued until after they 

are heard. 

 

  

 6.  TIME:  9:00   CASE#: MSL17-00176 
CASE NAME: CAPITAL ONE  VS.  BINKOV 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for judgment on the pleadings is granted.  On March 8, 2017, defendant John 

Binkov filed an answer in which he admitted “that all of the statements of the complaint or cross-

complaint are true,” with no exceptions.  He added an affirmative defense that that “I was not 

legally served.  The summons was left in my mail slot.”  Filing of an answer, however, waives 

the right to assert any defects in the service of the summons and complaint.   Furthermore, the 

Court has received no written opposition to the motion. 

 

  

 7.  TIME:  9:00   CASE#: MSL17-01807 
CASE NAME: BANK OF AMERICA  VS.  SNAVELY 
HEARING ON MOTION TO QUASH SERVICE OF THE SUMMONS AND COMPLAINT 
FILED BY JOHN S. SNAVELY 
* TENTATIVE RULING: * 
 
Defendant John Snavely’s motion to quash service is denied.  The motion states that Item 6 of 

the proof of service checks the box 6(a) of Judicial Council form POS-010, but does not check 

anything under box 6(d), “on behalf of…”  This is not a defect in service.  Box 6(d) applies 

only where the person served is being served on behalf of some other person or entity, e.g., 

a corporation. 

 

  

 8.  TIME:  9:00   CASE#: MSN17-1256 
CASE NAME: RE: BRADLEY G. 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT  /  FILED BY PETITIONER 
* TENTATIVE RULING: * 
 
Hearing required.  Petitioner seeks approval of a transfer of a structured settlement in which he 

will exchange 204 payments of $2,501, scheduled to be made monthly from July of 2017 

through July of 2034, and 160 payments of $8,205 per month (increasing at 3% per year) from 

July of 2034 through July of 2047.  The total amount of these payments is $2,096,012.24.  
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In exchange, petitioner would receive $270,000.  This amounts to an interest rate or discount 

rate of 14.20%.   

Petitioner states that he will use the funds to purchase a home in Brentwood, which will save 

him his current $2,100 rental payment.  He also notes that he has received approval to assign 

portions of his structured settlement on five previous occasions, and had a request denied once.  

To properly consider the request, the Court requests that petitioner and his counsel be prepared 

to address the following issues: 

Petitioner states that he has requested independent legal counsel and will provide a letter from 

counsel prior to the hearing.  (See Dec., Par. 9; this contrasts with the affidavit attached to the 

petition, in which he declines independent counsel.)  The Court wishes to review that letter, 

when received. 

What is the nature of the injuries for which the settlement was received? 

Given that the petitioner is about to receive payments of $2,500 per month, how is it in his 

interest to give up those payments in order to buy a house, which will save him $2,100 per 

month in rent? 

Would it be in petitioner’s interest to simply apply the $2,500 per month payment to the 

purchase of a house? 

What has happened to the previous funds that were received in exchange for an assignment 

of funds? 

What other annuity payments would still be paid under the settlement, if any, if this transaction 

is approved? 

 

  

 9.  TIME:  9:00   CASE#: MSP17-00285 
CASE NAME: MATTER OF THE HAUER DECLARATION OF TRUST 
SPECIALLY SET HEARING ON: MOTION FOR SANCTIONS FOR FRIVOLOUS ARGUMENT 
SET BY LAURA C. HAUER 
* TENTATIVE RULING: * 
 
Hearing dropped by stipulation of the parties. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   08/07/17 

 
 

- 13 - 

10.  TIME:  1:30   CASE#: MSL16-02267 
CASE NAME: BANK OF AMERICA  VS.  THOMAS 
COURT TRIAL - TWO HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Trial.  Tentative ruling procedure does not apply. 
 

 

 


